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Introduction
The McGowan Government is committed to modernising Western Australia s work
health and safety (WHS) laws. The Work Health and Safety Bill 2019 (WHS Bill)
passed the Legislative Assembly on 20 February 2020 and is the culmination of a
process involving extensive consultation, and reviewing WHS laws in Australia and
New Zealand.

Noting the terms of reference of the Legislation Committee in regard to the WHS Bill,
this submission provides additional background information on the duties of care in Part
Two of the WHS Bill and the offences for contraventions of those duties of care.

This submission includes:

• Background information on the history of WHS from Robens to the present day,
in particular tracking the continuity of key concepts such as duties of care and
practicability.

• A summary of the duties of care in Part Two, including information on the new
duty of care for the providers of WHS Services, key definitions in Part One that
relate to the duties of care, and principles that apply to those duties.

• Information on offences, including the new offence and crime for industrial
manslaughter, and consequential modifications to the Category 1 offence.

• Appendix A provides a summary of the substantive differences between the
national model WHS Bill provisions of Part Two, and the WHS Bill 2019.

• Appendix B providers a comparison of the industrial manslaughter laws to
current provisions in the Occupational Safety and Health Act 1984 (the OSH
Act).

If any further information or clarification is required concerning this submission, please
do not hesitate to contact John Welch, Senior Policy Advisor to the Hon Bill Johnson
MLA, on 0438 950 997.
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Background - a brief history of work health and safety laws

For both humanitarian and economic reasons, no society can accept with
complacency that such levels of death, injury, disease and waste must be regarded
as the inevitable price of meeting its needs for goods and services.

Safety and Flealth at Work - Report of the Committee 1970-72 (the Robens Report)

Chair - Lord Robens

The Robens Report

Modern workplace health and safety laws are founded on the principles established in
the 1972 Safety and Health at Work - Report of the Committee 1970-72 (the Robens
Report). The Committee on Safety and Health at Work (the Robens Committee) was
appointed in the United Kingdom on 29th May 1970 as a Committee of Inquiry with the
following terms of reference:

To review the provision made for the safety and health of persons in the course of
their employment (other than transport workers while directly engaged on transport
operations and who are covered by other provisions) and to consider whether any
changes are needed in:

(1) the scope or nature of the major relevant enactments, or
(2) the nature and extent of voluntary action concerned with these matters,

and

to consider whether any further steps are re aired to safeguard members of the
public from hazards, other than general environmental pollution, arising in
connection with activities in industrial and commercial premises and construction
sites, and to make recommendations.

Prior to the appointment of the Robens Committee, workplace health and safety in the
United Kingdom was regulated by a variety of highly prescriptive regulations specific to
certain industries. Many of these laws had a long history dating back to the industrial
revolution and had proven unable to deal with contemporary industrial practices,
resulting in a rising death and injury toll in the United Kingdom through the 1960s. This
included notable accidents leading to significant death and injury tolls, such as the
Aberfan Colliery disaster in 1966, the Glasgow Upholstery fire of 1968 and the
Dudgeon Wharf fire of 1969.

The Robens Committee provided its report to the United Kingdom Parliament in 1972.
The report made a number of recommendations, including the implementation of a
single statue to cover workplace health and safety in the United Kingdom and the
establishment of the Health and Safety Executive as the regulator.
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The Robens Report recommended the following structure for WHS laws:

The existing statutory provisions should be replaced by a comprehensive and
orderly set of revised provisions under a new enabling Act. The new Act should
contain a clear statement of the basic principles of safety responsibility. It should
be supported by regulations and by non-statutory codes of practice, with
emphasis on the latter.

In terms of  ...a clear statement of the basic principles of safety responsibility...  the
Robens report recommended:

... that the Act should begin by enunciating the basic and over-riding
responsibilities of employers and employees. This central statement should spell
out the basic duty of an employer to provide a safe working system including safe
premises, a safe working environment, safe equipment, trained and competent
personnel, and adequate instruction and supervision. It should also spell out the
duty of an employee to observe safety and health provisions and to act with due
care for himself and others.

This approach has been reflected in safety and health statutes in every Australian state
and territory, and the Commonwealth, and forms the basis of the WHS Bill.

Part Two of the WHS Bill concerns the primary duty of care for persons conducting a
business or undertaking (PCBUs), further duties for other specified duty holders such
as workers, designer and manufacturers, and provides offences for contravention of
safety and health duties.

Health and safety laws in Australia

Occupational safety and health (OSH) laws based on the model outlined in the Robens
Report were introduced across Australia in the 1980s.

In Western Australia, work to update OSH laws commenced in 1984 with the
establishment of the tripartite Occupational Health, Safety and Welfare Commission
and the development laws that would become the Occupational Safety and Health Act
1984 (the OSH Act) and later the Mines Safety and Inspection Act 1994 (the MSI Act).

While born from the same principles, each Australian jurisdiction implemented laws that
reflected the political landscape at the time. They were derived from legacy health and
safety laws based predominantly on the factory and construction industries. This
approach inevitably resulted in significant variations between jurisdictions. For
employers that operated across state and territory borders each variation imposed
additional costs to track and comply with diverse requirements.

Early attempts to align health and safety requirements in Australia were conducted
under the auspices of the National Occupational Health and Safety Commission
(NOHSC). This included the development of national standards and codes of practice
for priority areas such as the construction industry, asbestos removal and the licensing
of high risk work. While this approach had some success in achieving greater
consistency across state and territory borders, it was not uniformly adopted in each
jurisdiction.
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Harmonisation - The IGA and the National Review

On 3 July 2008, the Council of Australian Governments (COAG) formally committed to
harmonising the occupational safety and health laws in Australia by signing the
Intergovernmental Agreement for Regulatory and Operational Reform in Occupational
Health and Safety (the OHS IGA). The primary goal of the OHS IGA was to develop
harmonised legislation, regulations and codes of practice that could be adopted in all
Australian jurisdictions.

In its communique, the COAG noted:

The harmonisation of occupational health and safety regimes has long been
identified as a key issue for business, with the inconsistencies of current
approaches resulting in unnecessary cost and complexity, particularly for those
businesses that operate across jurisdictions. COAG recognised legitimate concerns
about workplace safety and reaffirmed its requirement that there be no reduction or
compromise in workplace safety.

The harmonisation process was commenced by the National Review into Model
Occupational Health and Safety Laws (the National Review) which was tasked with
making recommendations on the optimal structure and content of model laws that were
capable of being adopted in all jurisdictions.

The National Review was conducted by three independent experts and involved
extensive public consultation with regulators, union and employer organisations,
industry representatives, legal professionals, academics and health and safety
professionals. One of the expert members, Stephanie Mayman, would later chair
Western Australia s Ministerial Advisory Panel - Work Health and Safety Reform
(MAP).

As a result of its deliberations, the National Review published reports in October 2008
and January 2009 (the National Review Reports) that provided 232 recommendations
for the development of a contemporary model Work Health and Safety (WHS) Act to be
adopted in all Australian jurisdictions.

As the proposed model WHS Act was founded on the same principles as existing OSH
Acts in participating Australian jurisdictions, its foundation in the principles provided in
the Robens report would continue to apply. This included a primary duty modified by
so far as is reasonably practicable  and clearly defined offences that would act as a

deterrent.

One key recommendation of the National Review was the introduction of the concept of
the person conducting a business or undertaking (PCBU) as the primary duty holder.
Rather than focussing on the employer/employee relationship, which was the dominant
form of workplace structure in the 1970s and 1980s, the national model WHS Bill
places the primary duty of care on the organising entity. This is anticipated to
encompass traditional business structures, emerging structures such as those in the
gig economy, and undertakings that provide for organised activities that do not
constitute a business model.

The National Review also recommended a positive duty of due diligence for officers of
PCBUs.

In May 2009, the Workplace Relations Ministers Council (WRMC) responded to the
recommendations of the National Review and framed the process for drafting the model
WHS laws.
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Safe Work Australia and the national model WHS laws

Work on developing new model WHS laws based on the proposal agreed by the former
WRMC in mid-2009. This included the creation of an Australian Government statutory
body to support the development of the harmonised laws. The body now known as
Safe Work Australia (SWA) is a tripartite national policy body and includes members
representing the Commonwealth, each state and territory, employers and worker
groups.

A model WHS Bill was developed by SWA and, following extensive public consultation,
endorsed by the WRMC on 11 December 2009. Model WHS Regulations and
supporting model codes of practice and guidance material were published between
2010 and 2012.

With two exceptions, by 2012, all states, both territories and the Commonwealth have
adopted the model WHS laws. New Zealand has also updated its safety and health
laws based on the model WHS Bill. Western Australia and Victoria have not adopted
the model WHS laws.

The OSH Act and the MSI Act have served the Western Australian community well
since their introduction, but some of their key principles have become outdated in the
past thirty years. In particular, the reliance on the employer/employee relationship has
not kept pace with modern work practices.

The National Mine Safety Framework

The Ministerial Council on Mineral and Petroleum Resources (MCMPR) was
established by the COAG in June 2001 to deal with issues affecting the minerals and
petroleum industries.

At its first meeting in Melbourne on 4 March 2002, the MCMPR launched the Strategic
Framework for Mine Safety - Realising a Safe and Healthy M ning Industry- The
Contribution of Government. In its first communique, the MCMPR noted:

Mining safety is the priority for both government and industry. While industry must
play its part in delivering mining safety to employees, the role of government in
ensuring its delivery is crucial. Governments considered their mine safety
regulation and have agreed to pursue a uniform, consistent approach across
jurisdictions.

This became known as the National Mine Safety Framework (NMSF).

In November 2005, a tripartite NMSF Steering Group (made up of representatives of
the Commonwealth, all states and the Northern Territory, and relevant industry
associations and trade unions) was established to guide the development and
implementation of the NMSF.

The work of the NMSF Steering Group was integrated with SWA s development of
model WHS laws, which commenced in April 2008 with the National Review. Draft
model WHS (Mines) regulations and a series of codes of practice for mining were
developed, based on drafting instructions developed under the NMSF.
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In May 2010, the MCMPR agreed that further non-core work would be prepared to
supplement the model WHS (Mines) regulations in the mine safety legislation of New
South Wales, Queensland and Western Australia, to ensure the maintenance of safety
standards in these three states.

Ministers endorsed a set of non-core drafting instructions in August 2011, and in
November 2011 signed an inter-governmental agreement outlining their commitment to
ensure consistency in the adoption of the non-core drafting instructions, and ongoing
consistency over time.

The NMSF Steering Group was formally concluded in April 2013, with final
implementation of the NMSF work to be progressed by state and territory governments.

Modernisation of WHS in Western Australia
On 12 July 2017, the McGowan Government announced that work would commence to
develop modernised health and safety laws for Western Australia. The new laws
would:

• be substantially based on the model WHS Bill, to improve consistency with the
rest of Australia;

• provide the primary legislation for workplace safety and health across all
Western Australian industries;

• be supported by a number of industry specific regulations to suit the State's
unique conditions, enabling the resources sector to continue to use a risk-based

approach; and

• continue to support the safety-case approach for petroleum and major hazard

facilities.

Consistent with the Government's commitment to reducing red tape, the Government

will consider replacing and consolidating the following laws:

• Occupational Safety and Health Act 1984 

• Mines Safety and Ins ection Act 1994]

• Petroleum and Geothermal Energy Resources Act 1967 

• Petroleum (Submerged Lands) Act 1982]

Pipelines Act 1969] and

• Petroleum and Geothermal Energy Safety Levies Act 2011.

To facilitate the process of modernising Western Australia s safety and health laws,
Cabinet established the MAP.
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Ministerial Advisory Panel
Introduction

During July 2017, the Western Australian Cabinet approved the establishment of the
MAP to advise the Minister for Mines and Petroleum; Commerce and Industrial
Relations, the Hon Bill Johnston MLA (the Minister), on the development of a single
harmonised and amalgamated Work Health and Safety Act for Western Australia (the
WHS Act (WA)). The amalgamated WHS Act (WA) would be intended to cover general,
mines and critical risk industries in Western Australia.

Terms of reference

The MAP was constituted to provide recommendations to the Minister concerning work
health and safety legislative reforms, with the following terms of reference:

The Government intends to introduce into Parliament, as soon as possible, but no
later than mid-2019, a single WHS Act (the Act) regulating occupational health and
safety in Western Australia. The Act will be administered by the Department of
Mines, Industry Regulation and Safety.

The MAP will advise the Minister on the content of the Act, having regard to:

• the current legislation, being the:

o Occupational Safety and Health Act 1984]

o Mines Safety and Inspection Act 1994]

o Petroleum and Geothermal Energy Resources Act 1967]

o Petroleum (Submerged Lands) Act 1982]

o Pipelines Act 1969] and

o Petroleum and Geothermal Energy Safety Levies Act 2011] and

• the importance of implementing harmonised laws in Australia generally,
implement the optimal structure and content of the Model WHS Bill in drafting
the single Act;

• whether the matters regulated under the Dangerous Goods Safety Act 2004
should:

1. be incorporated into the single Act; or

2. remain as a standalone, but modernised Act; and

• to facilitate consultation in the most effective manner, the MAP will utilise the
Commission for Occupational Safety and Health (COSH) and the Mining
Industry Advisory Committee (MIAC) as a means of consulting with industry
more broadly. Additionally, the MAP Chair will report on developments at the
COSH and MIAC meetings.

The MAP will not become involved in the day-to-day functioning, processes and
structure of the department.

WHS Bill 2019 Page 8 of 28 Legislation Committee Submission



Membership

As agreed by the Minister, the initial membership of the MAP comprised the following:

• Stephanie Mayman - Chair

• Penny Bond - Minister s Senior Policy Adviser

• Rachael Lincoln - Chamber of Commerce and Industry WA (CCI)

• Nicole Roocke - Chamber of Minerals and Energy WA (CME)

• Owen Whittle - UnionsWA

• Hon Simon Millman MLA - Member for Mount Lawley

• Lex McCulloch - WorkSafe Western Australia Commissioner, Department of
Mines, Industry Regulation and Safety (DMIRS)

• Simon Ridge - Executive Director Resources Safety, DMIRS

Adrienne LaBombard represented the CME from 9 October 2017 and Keith Black
represented the CCI from 10 January 2018. The DMIRS membership also changed in
January 2018, with Ian Munns taking the A/Deputy Director General Safety role, and
Andrew Chaplyn taking the role of Director Mines.
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Duties of care

Part Two of the WHS bill 2019 provides for

• the primary duty of care;

• provisions that frame key concepts within the primary duty of care;

• duties of care for specified duty holders;

• and offences for contraventions of the duties of care.

The application of statutory duties of care is the primary purpose for WHS laws and
Part Two of the WHS Bill 2019 is the engine room of those duties. A statutory WHS
duty of care has been in place in Western Australia for more than 45-years and is
broadly accepted by all workplace participants.

Key definitions

Part One of the WHS Bill includes a number of definitions that are key to understanding
the primary duty of care.

Person conducting a business or undertaking (PCBU)

Clause 5 of the WHS Bill 2019 provides the definition of person conducting a business
or undertaking. The National Review recommended that the primary duty of care
should apply to a PCBU rather than an employer to:

...cover new and evolving work arrangements and extend the duty beyond the
traditional employer and em loyee relationship.

This recommendation was implemented in the national model WHS Bill as the concept
of PCBU and has proven a particularly prescient recommendation given the recent and
rapid rise of entities in the  gig  economy, which challenges the master/servant concept
that underlies the employer/employee relationship.

The phrase  business or undertaking  is intended to be read broadly and covers
businesses or undertakings conducted by persons including employers, principal
contractors, head contractors, franchisors and the Crown. The PCBU can essentially
be viewed as the organising entity that has influence or control over safe systems of
work.

The definition of PCBU is moderated in a number of ways to more clearly shape its
intent:

Clause 5 provides that a person may be a PCBU whether:

• the person conducts a business or undertaking alone or with others (e.g. as a
partner in a partnership or joint venture); or

• the business or undertaking is conducted for profit or gain or not.

The term ‘person’ is not defined but takes its meaning from the Interpretation Act 1984
and includes individuals and bodies corporate. Additional clarification is provided to
make it clear that the defined term PCBU covers partnerships and unincorporated
associations and that PCBU duties and obligations under the WHS Bill fall on each
partner of a partnership. This means they could be prosecuted in their capacity as a
PCBU and the relevant penalty for individuals would apply.
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Whether other persons have a duty of care as a PCBU will depend on specific
exclusions provided in the definition of PCBU, or on the facts and circumstances that
might give rise to the duty.

For example, the Explanatory Memorandum for the WHS Bill provides additional
information on the potential duties of householders.

The WHS Bill will cover householders where there is an employment relationship
between the householder and a worker. However, the explanatory memorandum
provides additional interpretative clarification that the following kinds of persons are not
intended to be PCBUs:

• individuals who carry out domestic work in and around their own home (e.g.
domestic chores etc);

• individual householders who engage persons other than employees for home
maintenance and repairs in that capacity (e.g. tradespersons to undertake
repairs); and

• individual householders who organise one-off events such as dinner parties,
garage sales, lemonade stalls etc.

PCBU duties do not apply to individuals who are engaged solely as workers or officers
of a business or undertaking. The word  individual  is used in this clause to clarify the
exclusion applies to  natural persons  in response to a recommendation of the MAP.

PCBU duties do not apply to elected members of local governments who are acting in
that capacity.

Regulations may also be made to exclude prescribed persons from application of the all
or part of the WHS Bill.

The duties and obligations under the Bill are placed with PCBUs. While this concept
has been used since 2011/12 in most Australian jurisdictions, it is a relatively new
concept in Western Australia. Clause 5(06) of the WHS Bill also provides for a person
to be included or excluded under the WHS Regulations.

Without prejudicing the WHS Regulations, which are presently under development,
clause 7 of the model WHS Regulations provide an exclusion for a strata title body
corporate in specified circumstances. Future developments in the workplace may
require further clarification of the coverage of PCBU.

Volunteer associations are excluded from PCBU duties and obligations under the WHS
Bill if they have one or more community purposes and do not have any employees (e.g.
employed by one or more of the volunteers) carrying out work for the association.

Hiring a contractor (e.g. to audit accounts, drive a bus on a day trip etc.) would not,
however, jeopardise exempt status under this provision. Volunteer associations with
one or more employees owe duties and obligations under the WHS Bill to those
employees and to any volunteers who carry out work for the association.
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The term  community purposes  is not defined in the Bill but is intended to cover
purposes including:

• philanthropic or benevolent purposes, including the promotion of art, culture,
science, religion, education, medicine or charity, and

• sporting or recreational purposes, including the benefiting of sporting or
recreational clubs or associations.

Workplace

The term workplace is defined as the primary limitation to the application of the WHS
Bill. It takes a similar approach to the OSH Act.

OHS Act WHS Bill

Section 8 - Meaning of workplace

(1) A workplace is a place where work is
carried out for a business or undertaking
and includes any place where a worker
goes, or is likely to be, while at work.

(2) In this section  

place includes  

(a) a vehicle, vessel, aircraft or
other mobile structure; and

(b) any waters and any installation
on land, on the bed of any waters or
floating on any waters.

The definition of workplace is sufficiently broad to cover mine sites and petroleum
facilities and has been adopted from the national model WHS Bill without amendment.

Section 3(1) - Terms used

...workplace means a place, whether or
not in an aircraft, ship, vehicle, building,
or other structure, where employees or
self-employed persons work or are likely
to be in the course of their work.

Officer

A definition of officer is provided to ensure the requirement for due diligence, and for
offences that include officers, are appropriately targeted at only the most senior staff in
an organisation with health and safety duties (e.g. the Chief Executive Officer, Chief
Financial Officer etc.).

For corporations, the term  officer  is defined by reference to the ‘officer’ definitions in
section 9 of the Corporations Act 2001 (Cth), but does not include a partner in a
partnership.

It also includes ‘officers’ of the Crown and ‘officers’ of public corporations. These are
officers of PCBUs established by the State of Western Australia and are defined in
such a way to apply only to persons with similar influence and control as officers of
corporations.

While the definition is primarily derived from the one provided in the national model
WHS Bill, a jurisdictional note recognised that each participating jurisdiction would need
to include its own definitions of officer in relation to the Crown.
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Worker

The definition of worker provided in section 7 of the WHS Bill is broader than the
definition of employee under current Western Australian OSH laws consistent with the
broader definition of PCBU. The definition of worker is paraphrased below.

A person is a worker if the person carries out work in any capacity for a PCBU,
including work as:

• an employee; or

• a contractor or subcontractor; or

• an employee of a contractor or subcontractor; or

• an employee of a labour hire company who has been assigned to work in the
person s business or undertaking; or

• an outworker; or

• an apprentice or trainee; or

• a student gaining work experience; or

• a volunteer; or

• a person of a prescribed class.

The WHS Bill permits the regulations to prescribe a person to be a worker. This has
been included to provide flexibility or clarity in relating to the evolution of the working
environment. Without prejudicing the current process of developing WHS Regulations
for Western Australia, it is not proposed to prescribe any persons to be workers at this
time.

For the purposes of this Act, a police officer is a worker of WA Police and is considered
to be at work throughout the time when the officer is on duty or lawfully performing the
functions of a police officer, but not otherwise.

The PCBU is also a worker if the person is an individual who carries out work in that
business or undertaking.

The primary duty of care

The Robens model for WHS laws places duties on employers and employees in
relation to safety and health practices at the workplace. In the Occupational Safety and
Health Act 1984 and the Mines Safety and Inspection Act 1994, this statement forms
the general duty of care in sections 19 and 9 respectively.

In the national model WHS Bill, section 19 provides the primary duty of care. The
WHS Bill 2019 adopts the primary duty of care from the national model WHS Bill, with
the addition of a note to alert duty holders that the primary duty of care also applies to
mental health.

The primary duty of care requires a PCBU to ensure, so far as is reasonably
practicable:

• the health of safety of workers at work in the business or undertaking; and

• that the health and safety of other persons is not put at risk from work carried out
as part of the business or undertaking.
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The primary duty of care also includes specific duties for the PCBU in relation to:

• the work environment;

• plant and structures;

• safe systems of work;

• the use, handling and storage of plants, structures and substances;

• the provision of adequate facilities for the welfare of workers;

• information, training, instruction and supervision of persons; and

• health monitoring.

These duties are similar to those imposed under current OSH laws to the extent that,
where no other duty is specified (e.g. in the WHS Regulations) and an employer is
currently compliant with the general duty of care, the employer will also be compliant
with the primary duty of care in the WHS Bill 2019.

Duties for specified PCBUs
Part Two also includes specific duties for PCBUs in relation to plant, structures,
substances, and the provision of WHS Services. These duties relate to PCBUs that:

• manage or control of workplaces;

• manage or control of fixtures, fittings or plant at workplaces;

• design plant, substances or structures;

• manufacture plant, substances or structures;

• import plant, substances or structures

• supply plant, substances or structures;

• install, construct or commission plant or structures; or

• provide services relating to WHS.

With the exception of the provision of WHS services, these duties are included without
substantive amendment from the national model WHS Bill and have similar duties in
the OSH and MSI laws.
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WHS Services (Clause 26A)
The National Review included recommendations regarding the provision of
occupational health and safety (OHS) services:

• The model Act should place a duty of care on any person providing OHS advice,
ser ices or products that are relied upon by other duty holders to comply with their
obligations under the model Act.

The model Act should include a definition of a  relevant ser ice  and a  service
provider  to make it clear what activities fall within the duty and who owes the duty.
The definition will be discussed in our second report.

Some submissions to the National Review suggested people or organisations that
provide health and safety information, advice or services (including the provision of
safety management systems) to the workplace should be subject to a specific duty of
care.

The National Review noted:

The justification for placing a duty of care on providers of OHS services is that
these persons may, in providing the services, materially influence health or safety
by directing or influencing things done or provided for health or safety...

The authors of the National Review noted that such a duty would require clear
definitions of relevant service and service provider to ensure the scope of the duty
does not extend beyond the nature of the services provided. The National Review
suggested the class of persons within the definition of a service provider rr\'\gh 
include:

• a health and safety organisation;

• consultants providing advice or intellectual property (e.g. policies, systems);

training providers;

• lawyers;

• occupational hygienists or others undertaking environmental or biological

• testing or analysis; or

• any person or entity (claiming to have knowledge and/or expertise in the area of
occupational health and safety) providing a service to a business or undertaking.

The recommendations of the National Review in relation to OHS services were not
endorsed by the Workplace Relations Ministers  Council on the basis they were already
covered by the primary duty of care for PCBUs.

WHS Bill 2019 Page 15 of 28 Legislation Committee Submission



The MAP recommended inclusion of a specific duty in Western Australia s version of
the WHS Act (WA) and also agreed that appropriate definitions will be drafted in
consultation with Parliamentary Counsel, informed by submissions made by interested
parties during the public comment period.

The specific duty of care for WHS service providers in the WHS Bill 2019 was modelled
on the recommendations of the national review and modified as a result of public
comment and requires the WHS service provider to ensure, so far as is reasonably

practicable, that the WHS services are provided so that any relevant use of them at will
not put at risk the health and safety of persons who are at the workplace.

As a result of public consultation, the following activities were excluded from the
definition of WHS Services:

• services provided under the Act by a WHS authority, a health and safety
representative (or deputy) or a health and safety committee;

• services provided under a corresponding WHS law by a person or body
corresponding to a WHS authority, a health and safety representative (or
deputy) or a health and safety committee;

• emergency services provided by police officers, or other emergency services

personnel, in situations where there is a serious risk to the health or safety of
any individual;

• services that are subject to legal professional privilege or that would be subject
to legal professional privilege but for that privilege having been waived.

The duty on WHS service providers are also limited to services provided to another
PCBU. WHS services provided within a PCBU (such as by an internal WHS team) are
not included in the duty.

While not specified under the current OSH and MSI Acts, WHS service providers are
currently required to comply with the general duty of care.

Officers, workers and other persons
Officers are required to exercise due diligence to ensure that the PCBU complies with
that duty or obligation. Due diligence includes taking reasonable steps:

• to acquire and keep up-to-date knowledge of work health and safety matters;
and

• to gain an understanding of the nature of the operations of the business or
undertaking of the person conducting the business or undertaking and
generally of the hazards and risks associated with those operations; and

• to ensure that the person conducting the business or undertaking has available
for use, and uses, appropriate resources and processes to eliminate or

minimise risks to health and safety from work carried out as part of the conduct
of the business or undertaking; and
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• to ensure that the person conducting the business or undertaking has
appropriate processes for receiving and for considering information regarding
incidents, hazards and risks and responding in a timely way to that information;
and

• to ensure that the person conducting the business or undertaking has, and

implements, processes for complying with any duty or obligation of the person
conducting the business or undertaking under this Act; and

• to verify the provision and use of the resources and processes provided for

compliance with safety and health duties.

Guidance material expanding on the nature of due diligence has been developed by
Safe Work Australia and is available for adoption in Western Australia to assist officers
in meeting their duty of due diligence.

Duties of workers includes taking reasonable care:

• for the worker s own health and safety; and

• that the worker s acts or omissions do not adversely affect the health and
safety of other persons.

Workers must also comply, so far as the worker is reasonably able, with any

reasonable instruction that is given by the PCBU, and cooperate with any reasonable
policy or procedure of the PCBU relating to health or safety at the workplace that has
been notified to workers.

Other persons at the workplace, such as customers or visitors, must also take

reasonable care:

• for their own health and safety;

• that their acts or omissions do not adversely affect the health and safety of

other persons.

Other persons must also comply, so far as the person is reasonably able, with any

reasonable instruction that is given by the PCBU to allow the PCBU to comply with
applicable duties under the WHS Bill.

Offence provisions apply for failures to comply with duties of care in the specified
circumstances.
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Principles that apply to duties
Part two specifies a number of principles that apply to duties of care, including:

• duties are not transferable;

• a person can have more than 1 duty;

• more than 1 person can have a duty;

• a requirement to manage risks.

Similar principles are exist and are applied in the present OSH and MSI Acts.

What is reasonably practicable
Safety and health duties imposed on persons are moderated by the phrase  so far as is
reasonably practicable . This concept provides a moderation to duties of care to ensure
they are not unlimited, and is common to statues derived from the Robens model
including the current OSH and MSI Acts.

The definition provided in the WHS Bill 2019 is included, unamended, from the national
model WHS Bill, and is replicated below:

reasonably practicable, in relation to a duty to ensure health and safety, means
that which is, or was at a particular time, reasonably able to be done in relation to
ensuring health and safety, taking into account and weighing u  all relevant
matters including  

(a) the likelihood of the hazard or the risk concerned occurring; and

(b) the degree of harm that might result from the hazard or the risk; and

(c) what the person concerned knows, or ought reasonably to know, about

(i) the hazard or the risk; and

(ii) ways of eliminating or minimising the risk; and

(d) the availability and suitability of ways to eliminate or minimise the risk;
and

(e) after assessing the extent of the risk and the available ways of
eliminating or minimising the risk, the cost associated with available ways of
eliminating or minimising the risk, including whether the cost is grossly
disproportionate to the risk.

By comparison the definition in the OSH Act is substantively the same:

practicable means reasonably practicable having regard, where the context
permits, to  

(a) the severity of any potential injury or harm to health that may be involved,
and the degree of risk of it occurring; and
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(b) the state of knowledge about  

(i) the injury or harm to health referred to in paragraph (a); and

(ii) the risk of that injury or harm to health occurring; and

( i) means of removing or mitigating the risk or mitigating the potential
injury or harm to health; and

(c) the availability, suitability, and cost of the means referred to in paragraph
(b)(iii);

The concept of practicability is central to a risk management approach to WHS and is
also an essential element to consider when viewing the offences provided for in Part
Two. The concept of  reasonableness  is embedded in the task of determining whether
a person has a health and safety duty.

Offences and penalties
The WHS Bill 2019 includes two offences in relation to industrial manslaughter, and
three general offences (Category 1, Category 2 and Category 3) to provide a tiered
response to the severity of particular contraventions. These offences are provided in

Part Two of the WHS Bill as each of them includes an element that requires a person to
have failed to comply with a health and safety duty.

Category 2 and Category 3 are unmodified from the offences provided in the national
model WHS Bill while Category 1 has been amended as a consequence of including
industrial manslaughter offences.

Industrial manslaughter
The inclusion of industrial manslaughter offences in the WHS Bill 2019 was carefully
considered by the Government after extensive public consultation, and further informed
by community expectations and the recommendations of two national reports.

The Review of the model Work Health and Safety laws - Final report (the Boland
Report) and the report of the Education and Employment References Committee They
never came home the framework surrounding the prevention, investigation and

prosecution of industrial deaths in Australia (the EERC Report) both supported the
introduction of industrial manslaughter. Both reviews received substantial submissions
from interested parties, including unions, employer groups and family members of
workers who died at the workplace. The Boland Report conducted forums in several
jurisdictions, including Western Australia, and EERC held public hearings in every State
and Territory.
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The Boland Report included a number of proposals about elements of the new
offences. However, those recommendations were not made in the context of Western

Australia s criminal justice system, in particular our codified criminal law. The Boland
Report s reference to  gross negligence’ in the recommendation is not gross negligence

as it is understood in Western Australia’s judicial system. In comments on the small
number of successful prosecutions for Category 1 offences in harmonised jurisdictions,
the Boland Report noted (Page 119): noted

By adding a threshold for prosecution of gross negligence, a  rosecutor can
prosecute an offender for failing to conduct themselves safely or provide a safe
environment for others, without having to establish this failure as being intentional.

In Western Australia, establishing the offence without determining intent is referred to
as simple negligence, and this approach is directly reflected in proposed clause SOB of
the WHS Bill 2019. Clause SOB was directly modelled on the level 3 offence for
employers in the current OSH and MSI Acts which is supported by substantial case
law.

Concerns have been raised that the new industrial manslaughter provisions are novel
and might have unforeseen legal implications. While there are some negligible
differences in the construction of the comparable offences, the existing and proposed
offences are substantively the same. Only the penalties that apply have been
increased to reflect community expectations regarding the seriousness of
contraventions resulting in the death of a worker.

A comparison of the industrial manslaughter clauses, and the level 3 and level 4
offences, is provided in Attachment B. The separate treatment of deaths and serious
injury is deliberate to ensure the Court takes an approach to sentencing commensurate
with the outcome of the contravention. An alternative construction, that includes death
and serious injury in the same range of penalties, could plausibly lead the Court to
conclude that only the most serious outcomes, such as a death, should attract the
highest penalties. This would effectively discount the application of penalties to serious
illness or injury. In considering behavioural change at the workplace, the significant
impact of serious illness or injury to a worker must be addressed separately to fatalities,
to ensure balanced sentencing outcomes.

A range of factors are considered when determining the appropriate penalties for an
offence, including deterrent value, comparable offences, and community expectations.

In relation to workplace deaths, community expectations have not been met by
penalties imposed in recent years. For example, serious injuries and deaths in the
construction sector remain persistently high, despite the good will of workplace
participants toward improving work health and safety on construction sites.

In this context, the increased penalties are anticipated to have a significant deterrent
value for PCBUs that create economic value for their owners and shareholders.

Businesses are economically rational actors and can be expected to factor the costs of
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contravention against the costs of compliance. Higher penalties are more likely to align
rational business behaviour with health and safety outcomes.

Only PCBUs and officers of PCBUs are able to be charged with the industrial
manslaughter offences. The purpose of the industrial manslaughter offence is to
ensure that penalties can be applied to entities that are not natural persons, or to senior
representatives of an entity that have culpability for the conduct. Western Australia s
Criminal Code is broadly directed at the conduct of natural persons rather than
corporate entities and their officers. It has been, and will continue to be, applied to
workers under appropriate circumstances, in Western Australia. If manslaughter in the

Criminal Code is not appropriate to the facts and circumstances of a case, a worker

may be charged with a Category 1 offence under the WHS Bill 2019.

Concerns have been raised by employer representative groups that clause SOB permits
a PCBU to be charged with an offence when they were not at fault. For example, if
circumstances give rise to a duty before the PCBU can be notified and take appropriate
action.

It is important that any clause in the written law is interpreted according to its context.
The industrial manslaughter offences, and lesser offences, are located in Part 2 - Health
and Safety Duties of the WHS Bill and must be read in that context. Duties of care are
specified in Division 1 of Part 2 and includes the primary duty of care for PCBUs.

The facts and circumstances of a particular incident will determine whether a PCBU has
a duty of care, and it would be generally expected that a PCBU will be fully aware of
hazards posed by the type of work being conducted. It is inconceivable to envisage a
set of circumstances where a worker wilfully disregards instructions or safe systems of
work that establish a prima facie case against the PCBU for contravention of a health
and safety duty.

Consequential amendments to Category 1
A number of amendments have been made to the Category 1 offence as a
consequence of including the two industrial manslaughter offences. These
amendments are:

• Workplace deaths for PCBUs will be dealt with under either of the industrial
manslaughter offences and subclause 1 has been amended to reflect this
approach.

• Officers may be charged with a workplace death under Section 31 but the standard
of behaviour in this case is due diligence.

• The concept of  recklessness  has been removed as it is not a feature of Western

Australian law. The approach taken in amending Category 1 is consistent with the
substance of recommendation 23a in the Boland Report.
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The core elements of the Category 1 offence are the same as those provided in SOB
but are applicable to PCBUs or officers only in relation to serious harm. Category 1
applies to workers for death and serious harm.

Application to volunteers and unincorporated associations
The application of the offence provisions is limited in relation to volunteers and
unincorporated associations.

An unincorporated association does not commit an offence under the WHS Bill.

A volunteer or member of an unincorporated association does not commit an offence

unless they have a duty as a worker or as an  other person  at the workplace.

An officer of an unincorporated association, who is not a volunteer, may be liable for a
failure to comply with the requirement for due diligence.

Prosecutions under the WHS Bill
Legal proceedings are covered by Part 13 of the WHS Bill but there are notable
aspects that have direct relevance to Part 2.

Industrial manslaughter - Crime is an indictable offence. Proceedings for indictable
offences may only be commenced by the Director of Public Prosecutions and will be
heard in the District Court.

The prosecution of the other offences in Part Two will be initiated by the WorkSafe
Commissioner or a public service officer working in DMIRS with the written
authorisation of the WorkSafe Commissioner. This is intended to reflect current
practice where prosecutions are handled by lawyers employed by the DMIRS or by the
State Solicitor s Office. These offences will be heard in the Magistrate’s Court.

The approach taken in the national model WHS Bill is to appoint Inspectors to initiate
proceedings. The approach taken in the WHS Bill ensures that prosecutions are
conducted independently of the investigations to ensure there is no conflict of interest.

Suspected contraventions will be investigated by Inspectors appointed by the WorkSafe
Commissioner in the first instance. Where the suspected contravention involves a
death, the standard of investigation will be conducted on the presumption the matter is
indictable until a determination is made that it should be charged as the simple offence.

The WorkSafe Commissioner will continue to be a statutory office-holder independent
of the DMIRS.
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Conclusion
The primary duty of care in work health and safety laws has a long statutory history that
can be traced back to the recommendations of the Robens report. It formed the basis
of the OSH Act, and later the MSI Act in Western Australia, and is the foundation of
Part Two of the WHS Bill. The primary duty of care is not controversial, and is well
understood by workplace participants, WHS practitioners, and the Courts.

The inclusion of offences for failure to comply with the duties of care is also not
controversial. However, the Government has taken note of the recommendations

made by

• the Review of the model Work Health and Safety laws - Final report; and

• the report of the Education and Employment References Committee They
never came home the framework surrounding the prevention, investigation

and prosecution of industrial deaths in Australia]

....which supported the introduction of industrial manslaughter offences.

Other Australian jurisdictions have already included industrial manslaughter as part of
their WHS laws, including Queensland and Victoria. The Government has consulted
with interested parties in relation to the new offences, and was particularly informed by
the experiences of the families of workers that died at the workplace. The industrial
manslaughter offences have been drafted based on Western Australia s unique
jurisprudence and has been structured to take advantage of decades of cases law
under the current OSH and MSI Acts.

The offences provided in Division 5 of Part Two must be considered in the context of
the duties of care. Prosecutors must not only establish the other elements of each
offence, but must also establish whether a health and safety duty exists in the first
instance. Principles of practicability, influence and control, and reasonableness are

built into the health and safety duties and are crucial to determining whether a prima
facie case exists.

Consequently, the offence provisions must not be read in isolation as they form an
integral part of the duties of care established earlier in Part Two.
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Appendix A: Amendments to Part Two

In developing a modernised WHS framework, the Government has implemented a
number of amendments to the national model WHS Bill for adoption in Western
Australia. In Part Two, these modifications are:

Clause NotesClause Notes

19. Primary duty of care Inclusion of a note reminding duty
holders that health means physical and
psychological health consistent with the
definition in section 4.

26A. Duty of persons conducting
businesses or undertakings that provide
services relating to work health and
safety

This duty has been included based on
recommendations of the National Review
and by the MAP.

30. Terms used Inclusion of a definition of conduct to
distinguish the legal approach to conduct
(an act or omission) to the more general
use of the term elsewhere in the WHS
Bill.

30A. Industrial manslaughter - Crime Included as a result of Government
consultation, and community concern,
regarding penalties imposed for
workplace deaths.

Industrial manslaughter - Crime provides
for substantial penalties and is an
indictable offence that will be heard in the
District Court. It is intended to deal with
the more egregious workplace offences
causing death, and includes fault
elements.

This clause is modelled on the current
Level 4 offence in the OSH/MSI Acts.

SOB. Industrial manslaughter - Simple Included as a result of Government
consultation, and community concern,
regarding penalties imposed for
workplace deaths.

Industrial manslaughter-simple
addresses workplace deaths that are
causative. With the exception of officers,
there are no fault elements and cases will
be heard before a Magistrate.
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This clause is modelled on the current
Level 3 offence in the OSH/MSI Acts.

31. Failure to comply with a health and
safety duty - Category 1

Workplace deaths for PCBUs will be
dealt with under either of the industrial
manslaughter offences and subclause 1
has been amended to reflect this
approach.

Officers may be charged with a
workplace death under Section 31 but the
standard of behaviour in this case is due
diligence.

The concept of  recklessness  has been
removed as it is not a feature of Western
Australian law. The approach taken in
amending Category 1 is consistent with
the substance of the related
recommendation in the Boland Report.

34. Volunteers and unincorporated
associations

The reference to civil penalties has been
removed consequential to the removal of
Part 7 - Workplace entry by WHS entry
permit holders.

Note: A range of additional amendments have been made to Part Two for consistency
with the Western Australian Parliamentary drafting requirements, such as gender
neutrality and preferred spelling, and to improve clarity. None of these amendments
alter the substantive provision. A complete list of these amendments is available on
request.
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Appendix B: Comparison of offences

| Comparison of elements -
Level 4 offence (OSH Act) and 30A of the WHS Bill

OSH/MSI 30A Notes

19A(1) If an employer
contravenes section 19(1) in
circumstances of gross
negligence, the employer
commits an offence and is
liable to a level 4 penalty.

(1) A person commits a crime
if  

Bolded section of
19A(1) is the
equivalent noting the
Level 4 penalty is not
an indictable offence
in the OSH Act.

18A(2) A contravention of a
provision mentioned in
subsection (1) is committed
in circumstances of gross
negligence if  

(a) the person has a health
and safety duty as a person
conducting a business or
undertaking; and

Subsection 18A(2)(1)
provides all of the
duties under which a
level 4 penalty can
apply.

18A(2)(b) the contravention
did in fact cause the death
of, or serious harm to, such
a person.

(b) the person engages in
conduct that causes the
death of an individual; and

Under the WHS Bill,
serious harm is
covered under
Category 1.

19A(1) If an employer
contravenes section 19(1)
in circumstances of gross
negligence, the employer
commits an offence and is
liable to a level 4 penalty.

(c) the conduct constitutes a
failure to comply with the
person s health and safety
duty; and

Bolded section of
19A(1) refers to the
duties of care in the
OSH Act.

19A(1) If an employer
contravenes section 19(1)
in circumstances of gross
negligence, the employer
commits an offence and is
liable to a level 4 penalty.

(d) the person engages in the
conduct  

Offences in the
OSH/MSI Acts are
structured differently,
and include elements
of gross negligence
which are separately
defined in 18A.

These elements are
present in 30A but are
co-located rather than
being separately
defined. This also
avoids interpretative
issues that have
arisen between the
defined phrase used
and the elements
included.
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18A(2)(a)(i) [the offender]
knew that the contravention
would be likely to cause the
death of, or serious harm to,
a person to whom a duty is
owed ...

(i) knowing that the conduct
is likely to cause the death of
an individual; and

18A(2)(a)(ii) acted or failed
to act in disregard of
thatlikelihood;

(ii) in disregard of that
likelihood.

Comparison of elements - Level 3 offence (OSH Act) and SOB of the WHS Bill
OSH/MSI SOB Notes

See final paragraph in
this column.

(1) A person commits an
offence if

This is the equivalent of the
final paragraph in 19(2) of
the OSH Act and is the
phraseology that
establishes the offence.

(2) If-
(a) an employer  

The primary duty of care
under the WHS Bill 2019 is
for the PCBU - the concept
of employer is not
used. PCBU is referenced

in the following clause.

(i) contravenes section
19(1); and

(a) the person has a
health and safety duty as
a person conducting a

business or undertaking;
and
(b) the person fails to
comply with that duty; and

PCBUs may have health
and safety duties other
than in clause 19 (e.g. as

the manufacturer of

plant). These duties are
predominantly in the
regulations for the OSH Act
so the reference in the
WHS Bill 2019 is more
generic.

(ii) by the contravention
causes the death of, or

serious harm to, an

employee;
and

(c) the failure causes the
death of an individual.

Note that SOB only covers
death. Serious harm is a

Category 1 offence for
PCBUs.

WHS Bill 2019 Page 27 of 28 Legislation Committee Submission



Comparison of elements - Level 3 offence (OSH Act) and SOB of the WHS Bill
(b) subsection (1) does not
apply,

This is a structural clause
in the OSH Act related to
how the offences are

tiered.

the employer commits an
offence and is liable to a
Level 3 penalty.

See 30B(1). Establishes the offence.

Note: Officers are a new specified duty holder in the WHS Bill 2019 - there are no
equivalent offence provisions for officers in the OSH or MSI Act.
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